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A. 


Abatement. (See PRACTICE.) 

Accident or mistake. (See Practice.) 

Action, demand before, 32; pendency of in New Hampshire, 41; right of 
against sheriff, for false return, when accruing, 58; by holder of rail- 
road bonds, in his own name, 312; for money had and received, 352; 
survivorship of action resulting in death, damages, 424; suit brought for 
the same cause of action, what is, 562; suit by and against corporation, 
after expiration of charter in New Hampshire, effect of repeal of char- 
ter, 563 ; lease, with reservation of crops— action for injury to crops, in 
whose name to be brought, 575; in foreign State and England for the 
same cause, international law, 627; in name of manager of bank, in his 
own name, upon bill of exchange indorsed to the bank in blank, 629. 

Ad damnum, amendment of, 215. 

Administrator, evidence of, when parties to suit, under Massachusetts 
statute, 208, 209; scire facias against, 301; proper time and place to 
charge administrator with property not inventoried, 575. 

Admiralty, (see Surpr1nG,) twelfth rule in, repeal of, 62; jurisdiction of 
District Court, — lien given by British statute enforced in United States, 
150; master, also owner, cannot assert a claim for wages as prior to claim 
of bottomry bondholder, to whom both credit of ship and master’s per- 
sonal credit are pledged, 172; what wil! render a_bottomry bond valid 
and cognizable by court of, 172; rules, orders, and regulations, for the 
High Court of, in England, 639; jurisdiction of the United States, 697. 
English admiralty jurisdiction, 719. 

Agency — principal and agent, review, 45 ; steward, bill for account, 171 ; 
joint power of substitution, 224; of master and crew of vessel, 277; 
principal and agent, broker’s commission, 313; declarations of supposed 
agent, proof of agency, 317; of attorney, power of attorney to settle 
cause independently of client, 409 ; master and stevedore, 428; change 
of principals without agent’s knowledge, 491; principal and agent, 
whether copartners, 492; special agent, general agent, 494 ; lien of fac- 
tor, (see LiEN ;) personal liability of agent, authority to purchase on 
credit, credit given to principal and not to agent, 546; course of de- 
fendant’s business and his admissions as evidence to show agency, 559; 
admissions of special agent as evidence against principal, res geste, 564 ; 
appeal bond executed by attorney, ratified by principal under seal, 572 ; 
from father to son, what, 608 ; liability of railway company whose road 
is leased to another company, for services of counsel in bringing suit in 
name of lessors, 618; warranty by agent, usage to warrant, authority, 
629. 

Alderson, Baron, selections from the charges and other detached papers of, 
with an introductory notice of his life, by Charles Anderson, M. A., 178. 

Amendment. (See PRACTICE.) 

American Law Register, 60. 

Ames, Samuel, Rhode Island Reports, 447. 

Ante-Revolutionary lawsuit, 327. 

Appeal, in New Hampshire, 41; in England, 362; in Vermont, from jus- 
tice, 497; right of party admitted to defend a suit against another to, 
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62; bond, executed by attorney and ratified by principal, under seal, 
72; from justice e, continuance, prac tice, 620; from commissioners on 
intend estate, 621. 

Arbitration and Award, conclusiveness of award, 352; void agreement to 
refer to arbitration, 426 ; power to award costs, arbitrator’s fees, appor- 
tionment among several suits referred, 497: reference by rule of court, 
457; effect of award, 551; sufficiency of award made by a single in- 
strument in three separate actions, brought by one plaintiff against sev- 
eral defendants, separately referred to the same arbitrator, but heard at 
one time ; award ready for delivery on payment of arbitrator’s fees, 565 ; 
reference under rule of court, revocation of submission by parties, re- 
scission by court, 575. 

Arrest, (see Poor Derstor,) what amounts to, 163; of witness resident 
in foreign state, but in attendance upon a court of Massachusetts, 354 ; 
by Sergeant-at-Arms under warrant from Senate, 730. 

Arrest of judgment, intendments made by court, on motion for, 309. 

Arson, 218. 

Ashmead, John W., speech of, in case of People v. James Stevens, 381. 

Assault and battery, 348 

Assumpsit, by holder of railway bond in his own name, 312; by adminis- 
trator of deceased partner against surviving partners to recover share of 
partnership debt paid, 348. 

Attachment, tor contempt, 42; of vessel by party claiming lien, not notice 
of the lien, 104 ; of tools of mechanic who has temporarily abandoned 
his trade, 317; expense of keeping property attached is a charge upon 
the property, appropriation of money received from bail to pay expense, 
taxing e xpense in bill of costs, 495 ; on writ put into sheriff’s hands and 
on writ in sheriff’s favor, conflicting attachments, 540; of mortgaged 
property — real and personal — in New Hampshire, (see MORTGAGE ;) 
effect of allowing attached personal property to remain in hands of 
owner upon subsequent mortgage — knowledge of mortgagee, 607. 

Attorney, negligence of, frivolous plea, 363 ; power of, to settle causes in- 
dependently of client, Swinfen v. Lord Chelmsford, 409; and client, 
privileged communication, 424. 

Attorney. (See SOLICITOR.) 

Auctions, the law of, and false representations, 652; sale by, without re- 
serve, by bidding, liability of auctioneer to the public, 670. 

Auction sale, condition precedent to credit, 620. 

Audita querela, for costs erroneously taxed, 212. 

Auditor, power of on probate appeal, 302; laws as to in New Hampshire, 
605 

B. 

Bailment, replevin, 313. 

Bank. (See CoRPORATIONS.) 

Bankruptcy and insolvency, proof of debt contracted by infant under false 
representation of age, 117; certificate of discharge as barring covenant 
to pay annual premiums, 118; proof of debt against insolvent corpora- 
tion by a creditor holding collateral security from an officer of the corpo- 
ration, in Massachusetts, 209; preference under the Massachusetts statute, 
— subsequent mortgage in pursuance of previous verbal agreement, 
209; discharge when a bar to a judgment obtained on debt due before 
insolvent law went into effect, 211; Massachusetts act of 1858 trans- 
ferring jurisdiction in, constitutional, 215; construction of Massachu- 
setts statutes of 1856, c. 284, §5,— judges of insolvency,— inability to 
perform duties of office,— vacancy in office, 592; Massachusetts act le- 
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galizing certain proceedings in, 593; appeal from commissioners on in- 
solvent estate in* Vermont, 621; as breach of covenant not to assign 
lease, 695, 448, 512, 576, 640, 704; Insolvents in Massachusetts, 64, 
128, 192, 256, 329, 384. 

Bastardy process, evidence, 211. 

Beatson libel case, 701. 

Belligerent rights, in conquered territory, imposition of duties in territory 
afterwards ceded, 226. 

Bench, interruptions from the, 500. 

Betterment Laws, 1. 

Bills of Exchange, taken up by mistake, holder not liable to refund be- 
cause prevented from giving notice to indorsers, 165 ; in ancient Greece, 
524; indorsement to bank in blank, right of manager to sue in his own 
name, 629. 

Bill of lading. (See SuirrinG.) 

Blackburn, Mr. Justice, 382. 

Blackstone’s Commentaries, Sharswood’s edition, 445. 

Bond, action on, proof of without evidence of breach, prima Jacie case, 
211; railway, action on. 

Bottumry bond. (See ADMIRALTY.) 

Boundary lines, agreement as to, 349. 

Bounty land warrants, applications for, supported by false affidavits and 
declarations, 273. 

Bouvier’s Law Dictionary, 635. 

Breach of peace, complaint of wife for, against husband, costs, 351. 

Breach of promise. (See MARRIAGE.) 

Breaking and entering, 290. 

Bribery, sale of vote, illegal contract, 543. 

Brougham, Lord, sketch of, 257, 319. 

Builder's specification. (See CONTRACT.) 

Broker, wnlicensed, 162. 

Buildings, on land of third person, 343. 


C. 

Canal. (See CORPORATIONS.) 

Canary, the, and the county judge, 699. 

Carrier, (see COMMON CARRIER,) special carrier, payment under protest, 
in order to obtain goods, voluntary payment, 541; railway carriers, 
usage, “ fish consignment note,” reasonable time, 622. 

Chalmers’s opinions of eminent lawyers on various points of English juris- 
prudence, chiefly concerning the colonies, fisheries, and commerce of 
Great Britain, 381. 

Charter-party. (See SHIPPING.) 

Chattels, dogs not within the English act concerning false pretences, 165. 

Child’s capacity to drive, a question of fact for the jury, 308. 

Choate, Rufus, tribute of the Suffolk Bar to the memory of, 240. 

Circuit reminiscences, by Sir John Coleridge, 500. 

City ordinance, in New Hampshire, validity, 343. 

“ Cocoaine,” “ Cocoine,” 220. 

Coleridge, Sir John’s, Circuit reminiscences, 500. 

Collision. (See SHIPPING.) 

Colonies of Great Britain, Chalmers’s collection of opinions concerning, 
381. 

Commerce of Great Britain, Chalmers’s collection of cases concerning, 381. 

Commitment. (See CONTEMPT.) 
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Commissioners, on estate of deceased, appeal from, 22. 

Commissioners, on insolvent estates, evidence before, 305. 

Common Bench Reports, notices of, 120. 

Common Bench Reports, N. S. Vol. 1V. 639. 

Common carrier, knowledge of printed regulations of, on ticket, question 
of fact, 315; marks on packages, duty of to deliver to next carrier on 
the line, proof of negligence on part of carrier — negative proof. 

Common nuisance, 493; buildings used for sale of liquors, &c. intoxicat- 
ing liquors made such by statute, mode of abating, 98; indictment for, 
483. 

Conflict of laws, 116. 

Confusion of goods, 567. 

“ Congregational Society,” what is, 344. 

Consideration, a naked promise, originally revocable at will for want of 
consideration, becomes binding when so long acquiesced in that the par- 
ties cannot be placed in statu quo, 542. 

Consideration, fixed agreement, instead of optional one, good, 632. 

Conspiracy, (see EV1DENCE,) action of case for, deceit in the nature of, 
when can be sustained against principal and agent jointly, measure of 
damages, 573. 

Constitutionality, of statutes of New Hampshire, authorizing signer of note 
payable in another State to be charged generally as trustee of the payee, 
564. 

Construction, of deed, 34, 608; of statute, (see STaTuTE;) of grant of 
water, 609. 

Contempt, attachment for, practice in proceedings for, 42; power of the 
legislature to punish for, refusal to preduce papers, 436; power of Pro- 
bate Court to commit for, in Vermont, how limited, 489. 

Contingent remainder, 550. 

Continuance. (See PRACTICE.) 

Contract, (see SALE,) by correspondence, 25 ; damages for breach of, (see 
DAMAGES ;) rescission of, 26; construction of contract as to wages and 
clothing of minor child, 27; to furnish and manufacture timber, not a 
partnership, 29 ; for sale of land, right of party to take back, 30; against 
public policy, 39; implied, 52; of apprenticeship in England, — inden- 
ture being void, recovery of consideration, 118; builder’s specification, 
167; measure of damages on contract, partially fulfilled, 212; construc- 
tion of contract between railroad company and land owner, 215; under 
seal, action on, construction, 294 ; implied, of town for support of pau- 
-per, 307; of guaranty, 314; as to boundary, 349; executory, rescission 
of, 353; for the supply of gas, how terminable, 358; written, quantity 
left to parol, 359; special, in England as to liability of railway company 
for loss or damage to cattle, 362; privity of contract, 426 ; originally 
without consideration becomes binding when so long acquiesced in that 
the parties cannot be placed in statu quo, 542; illegal contract, sale of 
one’s vote, bribery, 543; transfer of written contract, 547 ; as to carriage 
of goods, 550; statute impairing the obligation of, 564; executory, to 
purchase railroad stock, damages for breach of, 574 ; of lunatics, knowl- 
edge of insanity by party trading with lunatic, 613; as to right to use 
mill-pond, 617; illegal, sale of office, 621; rescission of, 663. 

Cooley, T. M., report of case People v. William Tyler, 697. 

Copyright, statute penalty not incurred by printing and publishing so much 
of book as amounts to infringement of, 339 ; the words “ any copy” in 
the statute, 339 ; dramatic, 628. 

Corporations, IN GENERAL, personal liability of stockholders in corporations 
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whose object is a dividend of profits, in New Hampshire, 293; blank 
transfers, usage céntravening rule of law, 551; suit by and against, in 
New Hampshire ; time for bringing suit by and against, after expiration 
of charter, repeal of charter, 563. 

BANKING, indorsement of bill of exchange to bank in blank, right 
of manager to sue in his own name, 629. 

INSURANCE. (See INSURANCE.) 

Joint Stock CoMPANy, directors’ liability to third persons for false 
representations, 160; may maintain an action for libel, even against 
a shareholder, 168. 

MANUFACTURING, liability of stockholders and directors in, 43, 736. 

MINING, liability of stockholders and directors in, 43. 

RAILROAD, taxation of stock of, situated in another State, 35; per- 
sonal liability of stockholders of, 37; undue preferences by, in 
charges, 166; land of necessary for its use cannot be levied upon 
in Vermont, 215 ; liability of, in New Hampshire for destruction by 
fire indirectly communicated from their locomotives, 291 ; bonds of, 
action on by holder in his own name, seal on bond, 312; as com- 
mon carriers, knowledge of printed regulations on back of ticket, 
party having free pass claiming damages for loss of trunk, 315; 
fencing track, liability for injury by cattle to adjoining land, 348; 
special contract as to liability of railway company for damage, &c. 
to cattle, 362; through ticket, privity of contract, 426: land dam- 
ages, subsequent damages by wearing off land, prospective damages, 
nuisance, 492; liability of, for commencing to locate road upon 
certain land subsequently abandoned, use and occupation, 539; 
liability of, for injury to one servant by negligence of another ser- 
vant, 540; carrying beyond their line, contract, 550; cattle guards 
to be erected by, farm crossings, damages to cattle, distinction be- 
tween cattle rightfully and wrongfully on the highway, and escap- 
ing on the railroad track, 567; stone excavated by, in building road 
when belongs to owner of the fee in the land, and when may be 
taken off the land by the railroad company ; action at law in New 
Hampshire against individual stockholder for debt of the corpora- 
tion, bill in equity against one stockholder alone, 606. 

Costs, (see PRACTICE ;) audita querela for costs erroneously taxed, 212; 
in trespass quare clausum in New Hampshire, 295; of guardian in re- 
sisting application for revocation of guardianship, 302; costs on appeal, 
348; husband's liability for, on complaint of wite for husband's breach of 
the peace, 351; taxation of expense of keeping attached property in 
bill of, 495; of arbitration, arbitrator’s power to award, 497; taxation 
of, by higher court on writ of error, evidence, practice ; in taxing, courts 
take judicial notice of what; order of court as to costs of witnesses; in 
suits for trial by jury, when prior suit between same parties involving 
same question is before the court of law, 561; limitation of, set-off in 
New Hampshire, 606. 

County Commissioners, their powers and duties, 554. 

Court of Common Pleas, in Massachusetts, jurisdiction of, 488. 

Covenant, 169. 

Covenant not to carry on business within certain limits, 693. 

Credit. (See SALE.) 

Crimes act, U. S. of 1857, 697. 

Criminal conversation, marriage how proved, misconduct of plaintiff, 309. 

Custom, of one port when admissible to explain contract to be performed 
in another, 170; of the government with mail contractors, 175 ; evidence 
of, 546; as to sale and transfer of shares, contravening rule of law, 551. 
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D. 


Damages, in replevin for cattle impounded damage feasant, 22; for breach 
of contract to employ, 25; special, in slander, 28; in case of illegal at- 
tachment, 58 ; evidence of damage accruing after action brought, 168 ; 
measure of, in contract partially fulfilled, 168; what can be recovered 
in complaint for flowing land, 215; by fire indirectly communicated 
from defendant’s engine, 291 ; to land owner by laying out of highway, 
291; in trespass quare clausum, 295; measure of, for breach of contract 
of sale, (see SALE;) measure of for insufficiency of chimney, special 
damage, 312; for misappropriation of money paid, 315; condition in 
contract that railway company shall not be liable for damage to cattle, 
however caused, not reasonable, 362; in action brought by persons in- 
terested in life of one killed by injury, under English act, 424 ; to indi- 
vidual by public improvement, 427; measure of, in action by surety 
against principal on note given to indemnify, 559; in slander, 569 ; 
measure of, in action of deceit in sale of property, 273; for breach of 
executory contract to purchase railroad stock, 574; unliquidated, what 
are, so as not to be subject to trustee process, 574 ; in action brought by 
assignee of mortgage of personal property against attaching officer, 607 ; 
jury finding for plaintiff on plea in abatement must assess, 609 ; special, 
in trover for railway bonds, 618; sustained by a dealer in consequence 
of selling goods with a warranty, in reliance upon warranty of party 
from whom he purchased, may be recovered from such party, 630; 
measure of, in sale, with warrantv,— value of horse at time of sale esti- 
mated from his subsequent condition, 660; when estimate of, must be 
left with pound keeper, 664. 

Deceit, in sale, action of case in nature of conspiracy for, 573. 

Deed, construction, reservation, exception, 34; covenant, 169; composi- 
tion, security, 170; construction of a grant, 343; construction of, grant- 
ing right to take water from plaintiff’s flame, 494 ; escrow, performance 
of condition, may be escrow, although registered, 498. 

Default. (See PRACTICE.) 

Demand, before action, 32; for presentment and demand, (see Promis- 
sory Nores ;) by attaching officer in New Hampshire on mortgagee for 
account, (see MORTGAGE.) 

Deposition, (see EVIDENCE.) 

Dictionary of the U. S. Congress, by Charles Lanman, 60. 

Digest of Massachusetts Reports, new, by Bennett and Heard, 63. 

Dignity of the courts, 125. 

Directors. (See CORPORATIONS.) 

Distress damage feasant, reasonable time to remove cattle, 425. 

Distribution, of estates, assignment of the share of one of the distributees, 
568. 

District Court jurisdiction of, in favor of British subject against a British 
vessel, 150. 

Divorce, alimony, 38 ; effect of dismissing a libel, 40; alimony and costs 
pendente lite, 173; condonation, 173; obtained in another State, 347; 
refusal to support wife, sufficiency of husband’s property, 545; custody 
of child, 552; lapse of time, deed of separation, 552; jurisdiction of 
court of equity to vary marriage settlement after, 694. 

Dixon, on shipping, 318. 

Dog, keeper of, though not owner under Massachusetts statute, 662. 

Dogs, whether chattels, 165. 

Domicil, 347 ; of pauper, 493. 

Donatio causa mortis, as against creditors, 297. 
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Dower. (See Wipow.) 

Duties, imposition of by the United States in territory afterwards ceded, 

226. 

E. 

Easement, water percolating under ground, 549; of railroad company in 
land over which their road passes, — their right to remove stones and 
earth from land belonging to one person to land of another, and another 
portion of their line, 569. 

Ejectment, outstanding title in stranger established by presumptive evi- 
dence, 489. 

Election, of selectmen, record, acting as selectmen, evidence of election as 
such, 555. 

Election law, occupation as “ owner or tenant,” 358. 

Ellis and Blackburn’s Reports, Vol. VIIL., 638. 

Elwell, on malpractice and medical evidence, 380. 

Eminent domain, taking land of a minor, 483; power of municipal author- 
ities to erect water-cisterns under the highway, without additional com- 
pensation to the owner of the fee, 497. 

Entry, right of adverse holding, 553; upon portion of lot, giving posses- 
sion of whole, 554. 

Equity, 22; defeat of suit in, by pendency of action at law, 74; the ex- 
amination of witnesses in, 124; injunction to prevent use of trade mark, 
“ cocoaine,” “ cocoine,” 220; decree in, binding upon the parties at com- 
mon law, 296; evidence of answer in, 299; equitable bar from lapse of 
time, 303; trust, remedy on contract of defeasance, venue, 383; par- 
ties, premature suit, 316; evidence in, 319; claim to support from ad- 
joining house, 360; power of ward of Court of Chancery in England, 
married and domiciled in Scotland, to oblige her husband to make pro- 
vision for her, 424; injunction to prevent use of trade mark, Bell’s life 
in London, 428; injunction to restrain party from inserting flume in 
dam, 495; issue sent to court of law, 544; creditor’s bill for discovery, 
553; bill to compel recoaveyance, 556; power of courts of, to relieve 
from forfeiture conveyances not amounting to mortgages, 572; bill in 
New Hampshire against stockholders of railroad corporation, joinder of 
parties, 606 ; injunction to restrain physician from practising in violation 
of covenant, 693. 

Escrow, performance of condition, may be escrow although registered, 
498. 

Estoppel, (see EV1DENCE,) 53, 318, 559, 608, 609, 618. 

Evidence, before commissioners on highway, 37 ; to aid in the construction 
of a doubtful will, 40; the examination of witnesses in equity, 124; tes- 
timony of medical experts and reading of medical books in jury trials, 
131; parol, to incorporate unattested documents into a will, 161; in 
action for libel of damage accruing to plaintiff after action brought, 168 ; 
of executors and administrators when parties to suits under the Massa- 
chusetts statute, 208, 209; proof of bond without evidence of breach 
does not make prima facie case in action on bond, 211; of declarations 
of complainant in bastardy process, in time of travail, 211; in trial be- 
fore sheriff’s jury for damages for land taken to make a town way, 212; 
of administration of oath to poor debtor, magistrate’s certificate, 294 ; 

arties as witnesses in criminal proceedings in New Hampshire, 295; 
immaterial evidence, influence on jury, 298; competency of testimony 
taken in one State by a commissioner appointed in another, 298 ; of an- 
swer in equity, 299; use of deposition when witness is present at trial, 
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299 ; competency of codefendant as a witness in New Hampshire, 300 ; 
construction of agreement, 305; before commissioners on insolvent es- 
tate, 305; depositions taken out of the State, service of citation in one 
State to attend the taking of deposition in another State, 310; receipt, 
parol agreement in addition may be shown, 311 ; judgment on suit brought 
to recover interest conclusive on suit subsequently brought upon note, 
312; declarations of father, supposed agent of son, 317; in equity, 319, 
383; examination of witnesses, practice, 347; a witness resident in a 
foreign State, in attendance on a court of Massachusetts is privileged from 
service of civil process and from arrest, 354; written contract, quantity 
left to parol, 359; privilege of witness on ground of self-crimination, 
361; variance, 484, 485; of illegal sale, 484, 486; of directions by de- 
fendant’s employer to him, not to sell liquor, 488 ; proof of sale of liquor 
to person within reach of process, 488 ; outstanding title in stranger 
established by presumptive evidence in ejectment, 489; declarations, 
498; proof of will, 499; of custom, 547; parol evidence, 547; copies, 
554; joint defendants in an indictment when not competent witnesses 
for each other, 555; that defendant was engaged in the business of sell- 
ing liquor, and his declarations after the alleged sale, admissible to show 
that servant was authorized to sel!, 559; admission of receipt in evi- 
dence ; cause of taking deposition, magistrate’s certificate pruna facie 
evidence of, estoppel, 559; introduction of, and judicial notice, in taxing 
costs, 561: parol to contradict composition deed, 569 ; under the gen- 
eral issue in slander, 569 ; parol, to vary written deed, 570; of promis- 
sory note itself, after proof of signature, 570; who may testify as experts, 
— hearsay,—conspiracy,—act of one conspirator, res geste brought home 
to one conspirator, — leading question, what is, — admission of immate- 
rial evidence no ground for setting aside verdict,— paper prepared by 
witness, 572; question whether deed was delivered one of fact, 575; 
declarations of ancestor as to property claimed by heirs, made against 
his interest, 574; examination of witnesses at common law, 577; depo- 
sitions, several taken at the same time, magistrate’s fees, —- magistrate’s 
certificate as to notice given to opposite party, — parties as witnesses 
when entitled to fees in New Hampshire, 604; refusal of party to testify 
before auditor, — fees of parties as witnesses, — law relating to auditors 
in New Hampshire, 605; declarations, to show waiver, 606; immate- 
rial, insufficient to sustain indictment for perjury, 610; in action for in- 
juries from defect in highway, evidence of effect of road upon other 
travellers admissible ; plaintiff's declarations as to suffering admissible on 
his own behalf, as to cause of injury inadmissible, 610; depositions, no- 
tice and service of citation, 612; depositions, duplicate use of by party 
not taking it, 614; newly discovered, new trial, 617; admission of 
merely irrelevant evidence, not calculated to mislead the jury, admission 
and rejection of evidence in Vermont under specifications, 616 ; admis- 
sibility of parol, to show application of ambiguous contract, 631; of par- 
ties, in Massachusetts, death of one of several plaintiffs, 657 ; constitu- 
tionality of statute of New Hampshire, making parties to pending suits 
witnesses, making conviction for adultery does not render witness incom- 
petent, possession of deed by grantor as evidence of having been deliv- 
ered, declarations of ancestor, and of grantor of deed, 663; auditor’s 
report, prima facie evidence, 663; exclusion of cumulative evidence 
upon point already conclusively proved, 665. 

Exception. (See Deep.) 

Exceptions, judge no power to amend after expiration of his office, 489. 

Execution, (see LEvyY,) stay of, limitation of, 667. 
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Executor, (see Wi1L1,) evidence of, when party to a suit under the Massa- 
chusetts statute, 208, 209. 

Executory devise, 550. 

Exemption of tools from attachment, 317. 

Exchange in ancient Greece, 524. 

Expatriation, the right of, 641. 

Experts. (See EVipENCE.) 


F. 

Factor, lien of, (see LrEN.) 

False pretences, dogs not chattels within the English act concerning, 165 ; 
simply producing uncurrent bill in payment for goods and leaving it to 
tell its own story, not, 688. 

False representations, by directors of joint stock company, 160; the law 
of, 652. 

Fell on guaranties, 380. 

Fence-viewers, fees of, 32. 

Fisheries, Chalmers'’s collection of cases concerning, 381. 

Fixtures, as between debtor and creditor, 495; as between mortgagor and 
mortgagee, 630. 

Flowage, what damages can be recovered under complaint for, 215. 

Fogg, George G., New Hampshire reports, Vol. XXXV. and XXXVI, 
380. 

Fogg’s New Hampshire reports, Vol. VI., 637. 

Forcible entry, 217. 

Foreign attachment. (See Trustee Process.) 

Forfeiture, of entire package or invoice of imported goods, some of which 
are indecent or obscene, 79; by whom can be taken advantage of, 
609. 

Fraud, (see SALE ;) 23, 26: in hindering the revocation of a will, 29; as 
against creditors, 74; by mortgagor as against creditors, allegation of 
fraud by attaching creditor, 107; fraudulent conveyance, as against 
creditors, knowledge and participation of vendee and grantee, 219, 
557; frauds on the government, 273; as between claimant and princi- 
pal defendant in trustee process, 304; waiver of claim of, by bringing 
action, 306 ; upon a power, 360; fraudulent conveyance, intention, 423. 

Frauds, statute of, 314, 497; part performance of contract to convey land, 
497; agreement respecting land, part performance, 556; collateral un- 
dertaking within, 616; guaranty, necessary that name of party to be 
guarantied should appear on the note or memorandum, 626; parol 
promise, guaranty, collateral promise, declaration on, 666. 

Freight. (See SuirpinG.) 

G. 

Gardner, Daniel, Institutes of, 639. 

Gas, contract for supply of, how terminated, 358. 

General average, opinion on a question of, 705. 

Germany, late murder trial in, 459. 

Gray's Massachusetts Reports, Vol. VII., 635. 

Greece, bills of exchange in ancient, 524. 

Guaranties, FELL on, 380. 

Guardian and ward, costs and expenses of guardian in resisting app'ica- 
tion for revocation of guardianship, 302; appointment of guardians of 
the insane, 351; insolvency of guardian, irresponsibility of sureties, bill 

in equity to recover estate, what parties holding estate will be considered 

trustees for the ward, 562. 
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H. 


Hare and Wallace’s leading cases in equity, 3d American ed., 445. 

Highway, evidences before commissioners on, 37; amendments to report 
laying out, on recommitment, without notice, 38; discontinuance of, 
amendment, description, commission, 40; damages for defect in, occa- 
sioned by the digging of an aqueduct corporation, 210; damages 
for laying out, 213; damages to land owner, by laying out, without 
notice, 291; want of jurisdiction, irregularities and errors in laying out, 
®°98; road from town to town in New Hampshire, 349; reference to 
plan recorded in Registry of Deeds, for description sufficient, in laying 
out highway, 555; in case against a town for damages from defect in, 
defendant under general issue may deny legality of highway, nor is the 
town estopped from denying legal existence of highway by having 
recognized and used it for less than twenty years, 555; defect im, notice 
to selectmen within thirty days in Vermont, need not be set forth in 
declaration, in action to recover damages for injury, evidence of effect 
of road on other travellers admissible, evidence, declarations, 610; foot- 
way across brook by ancient stepping-stones, alteration by changing into 
bridge, liability, 624; charge of improper conduct on the part of county 
commissioners, laying out, 668 ; evidence proper to be heard by county 
commissioners in laying out highway, 668. 

Hill, Nicholas, memoir of, 648. 

Hilliard, Francis, on torts, 446. 

Hilliard on sales, 745. 

Homestead, in Vermont, 29. 

Homestead exemption 42, 295; acquiring of new and termination of old, 
limitation of to half of former homestead, authority of Judge of Probate 
in New Hampshire to assign, 564. 

Hopkins, Stephen, v. Ward, an ante-revolutionary lawsuit, 327. 

Horse. (See SALE.) 

Hospitals for the insane in Massachusetts, 385. 

Hurlstone and Norman’s reports, Vol. IIL, 381. 

Husband and wife, trust, by husband for wife, rights of husband’s credi- 
tors, 74; payment to wife, as executrix, whose husband refused his 
assent to her acting as executrix, 162; third persons assisting wife to 
take husband’s goods not guilty of larceny, 166; trust held by husband 
for wife, legacy whether in satisfaction, 171; misjoinder by bringing 
action for injury to personal property in names of husband and wife, 

. instead of husband alone, 213; husband’s liability for costs, upon com- 
plaint of wife for husband’s breach of the peace, 351; power of wife to 
compel husband to apply settlement to ber benefit, 424; rents and 
profits of wife’s estate, 494; husband trustee for wife, wife’s personal 
estate, 499; rights of wife to separate property, under St. of 1856, in 
New Hampshire, 557; deed of married woman void in New Hampshire, 
sale of equity of redemption, 571; deed of separation, liability of hus- 
band to support wife after her breach of covenant, 623. 


I. 


Illegal demand, recovery of money paid on, 13. 

Imprisonment, for debt, (see Poor Desror.) 

Indictment, (see INTOXICATING LiquorRs,) for resisting an officer, 34 ; 
omission of allegation that offence was committed on divers other days 
and times, for a nuisance when may be laid with a continuando, nnder 
St. 1855, c. 405, §1, 47; for selling a book containing obscene language, 
allegation of knowledge of contents, 101; “setting fire with intent to 









T57 


Index. 






burn,” actual burning not necessary, 218; for the transmission of false 
affidavits and declarations in support of application for bounty land 
warrants, provision for furnishing the prisoner with a copy of the in- ; 
dictment, indictment not read to prisoner or jury, 273; for breaking 
and entering a barn, 290; conviction for lesser offence upon indictment 
for higher, surplusage, 350; for common nuisance, 483; for perjury held 
bad for want of averment that testimony was material, 484; nuisance, 
illegal use principal purpose for which building resorted to, 484; vari- 
ance, 485; description, 484, 485; common seller, allegation of time, 
485,488; joint defendants in, when not competent witnesses for each 
other, 555; when prosecution is pending, 558; for perjury, what evi- 
dence immaterial and insufficient to sustain, 610; for rape, counts for 
rape and for assault with intent, &c., conviction of lesser offence, ques- 
tion of fact, sentence, 612. ; 

Infant, proof of debt in insolvency contracted by infant, 117. 

Infant, land of, taken by right of eminent domain, 483 ; suit against, to 
recover money tortiously taken, 491; emancipation of, 625. 

Injunction. (See Equity.) 

Inns of Court, libraries of, 449. 

Insanity, (see GUARDIAN and WaRD,) law of, and hospitals for the insane 
in Massachusetts, 385 ; contracts with lunatics, 613. 

Insolvency. (See BANKRUPTCY and INSOLVENCY.) 

Insurance 

Lire, warranty or representation, 118; whether assignee in insolvency 
is holder of policy, for value, 164 ; 

MARINE, time poli:y, unseaworthiness, proximate cause, 162; war- 
ranty free from seizure, “ seizure” by Chinese emigrants on board, 
165; construction of policy, repairs, 314; seizure, total loss, 427; 
general average, 705. 

Fire, election to pay or reinstate, 165; action on assigned policy in 
whose name to be brought, forfeiture by alienation, subsequent in- 
crease of risk, 292; representations on application for, 297; suit on 
deposit note, declaration, 343; stay and limitation of execution 
against, in New Hampshire, 667. 

IN GENERAL, imperfect statement in proposal, not amounting to un- 
truth or misrepresentation, 625; mutual insurance company, elec- 
tion of directors, validity of assessments, 655. 

International law, action in foreign State and in England for the same 
cause, 627; Gardner’s Institutes on, 639. 

Interruptions, from the bench, 508. 

Intozxicating liquors in transit through the State, recovery of value of 
liquors not kept in violation of law, 24; license to sell under the New 
Hampshire act of 1849, Massachusetts statute of 1855, declaring certain 
liquors, &e., common nuisances, when one mode of abating is pointed 
out by statute, that the only mode, 98 ; seizure of in Massachusetts with- 
out a warrant, 213; jurisdiction of justices of the peace to try the of- 
fence of being a cémmon seller, in Vermont, 217; in Massachusetts, 
483; common seller, 485, 488; single sale of liquor, 486,487; evidence 
of sale, 484, 486; keeping liquor with intent to sell, 486; proof of sale 
to person within reach of process, 488; imported under the laws of 
Congress, original packages, State law, 542; indictment for illegal sale, 
proof, evidence, 559. 

Ives v. Hazard, review of, 65. 
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Jail breaking, 494. 
Joinder. (See PRACTICE.) 
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Joint stock company. (See CoRPORATIONS.) 

Judgment on suit brought to recover interest conclusive upon subsequent 
suit, brought to recover principal of note, 312; aifirmance of, as of 
former term, 615. 

Judicial qualifications, 382. 

Jurisdiction, pendency of an action at law to defeat a suit in equity, 74; 
of the United States District Court over suit brought by a British sub- 
ject against a British vessel, 150. 

Juror, scruples of, doctrine of grace, 510; objection to, after verdict, on 
ground not properly drawn, waiver, 561. 

Jury, unanimity of, 126 ; verdict, informal, when sufficient, 665. 

Jury trial, 365. 

Justice of the peace, jurisdiction of, over offence of being a common seller, 
in Vermont, 217; in Massachusetts, 483; record of justice and of 
special justice of Police Court, 486, 487; appeal from, in Vermont, 497. 


L. 


Landlord and tenant, Massachusetts st. of 1855, e. 405, forfeiture of 
tenancy by nuisance, sub-lessee, 659; agreement for lease with con- 
dition that lessee should not assign, insolvency of lessee as breach of this 
covenant, 695. 

Larceny, finding of lost property, 165; wife taking husband’s goods, third 
persons assisting, 166 ; pawnbroker’s ticket, receiving stolen goods, 360 ; 
conversion of property hired, 548. 

Law, pendency of action at, effect upon suit in equity, 74. 

Leading cases in equity, 3d American edition, 445. 

Lease, reservation of crops, suit for injury to crops in whose name to be 
brought, 575. 

Levy, 560; of execution, upon lands of a railroad company in Vermont, 
215; on trust property for debt of trustee, 218; on different tracts of 
undivided land, 347; on real estate. — hay cut by creditor before pay- 
ment of amount due on execution and removed afterwards, whether a 
trespass, 565; invalidity of, by failure to comply with statute, 607; no 
valid levy can be made in New Hampshire in a town which has but one 
“ public place.” 

Libel, a registered joint stock company may maintain an action for a libel, 
even against a stockholder, 168; evidence of damage accruing to plain- 
tiff after action brought, 168 ; libellous matter, introduced in the course 

’ of proceedings in a cause, by a party against a stranger, irrelevant to 
the suit, 424; libellous matter, postmaster, 539; the Beatson libel 
case, 701. 

“ Liberty of the subject,” Storks, Sergeant, upon, 432. 

Libraries of the Inns of Court, 449. 

Lien, (see ADMIRALTY and SutpprnG,) party estopped from setting up, 
on the ground of purchase, 318 ; of factor on goods in his hands, goods 
how applied in payment of cash advances by factor, and debts of princi- 
pal for which factor had become liable, 537; of bailee for hire, 574; 
action of trespass for goods in the hands of bailee for hire, 574. 

Limitations, statute of, 58, 164, 352, 426, 490; when cause of action arises, 
164; death of obligor, action within reasonable time after administra- 
tor appointed, 426; decease of debtor, 490; new promise, 494; evi- 
dence of agreement not to set up, given under replication of actio accre- 
vit, 618; of suits against executors, in New Hampshire, 662. 

Littoral rights, 513. 
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M. 
Macaulay, obituary notice of, 528. 
Mail, money sent by, presumption of payment, 316. 

Mandamus, to compel appropriation by towns, in New Hampshire for sup- 
port of teachers’ institutes, 565. 

Manslaughter, 544. 

Manufacturing corporations, 736. (See CORPORATIONS.) 

Maritime law, Parsons on, 632. 

Marriage, with deceased wite’s sister,—conflict of laws,—marriage between 
English subjects in foreign countries, 116; breach of promise to marry, 
dangerous bodily disease alleged as excuse for non-performance, 119 ; 
fact of, how proved in action for crim. con., 309; action for breach of 
promise to marry within a reasonable time,—plea that before breach de- 
fendant became afflicted with a disease which rendered him incapable 
of marriage without great danger to life, — whether such plea was a de- 
fence to the action, 672; marriage settlement, court of equity no 
power to vary terms of after divorce, 694. 

Married women. (See Huspanp and WIFE.) 

Master and servant, liability of master for injury of servant by fellow 
servant, 117; temporary incapacity of servant, 164; permanent in- 
capacity, right of master to dismiss, 167; liability of railway company 
to one servant for injury occasioned by negligence of fellow servant, 
540; wilful act of servant contrary to orders, 628. 

Master, of ship. (See SurppinG Lien.) 

Medical experts, testimony of, and reading of medical books in jury trials, 
131, 186. 

Militia law of Massachusetts, constitutionality of, enrolment of colored 
citizens in the militia, 477. 

Mining company. (See CORPORATIONS.) 

Minor. (See GUARDIAN and Warp.) 

Misappropriation, of money paid, 316. 

Miscarriage, the offence of attempting to procure, in Vermont, not neces- 
sary that child should have been alive at the time, may be committed at 
any time during pregnancy, state of health and feeling shown by de- 
clarations, in connection with proof of apparent state, 498. 

Mistake, (see PRactTice,) money paid by, liability to refund, 165. 

Mortgage, defective condition sufficient condition, 37; when, and under 
what allegations an attaching creditor may take issue on the validity 
of a mortgage, 107; future advances, 168 ; conditional judgment on, 
what allowed in set-off, 214; who can bring writ of entry to foreclose, 
214; of chattels, agreement amounting to, record, 214; to secure exist- 
ing debt, and one which may be subsequently contracted, in New 
Hampshire, 299; contract of defeasance, 316; of goods and chat- 
tels in New Hampshire, 349; right of action in New Hampshire upon 
note secured by mortgage, 352, 353; of different parcels of land, con- 
veyance of parcels, foreclosure, 490 ; entry to foreclose, evidence of, 
553; mortgagee rendering incorrect account of amount due, to at- 
taching officer, 557; possession by mortgagor adverse to title of 
mortgagee, disseisin by mortgagor, assignee of equity of redemption, 
betterments, 563; sale of equity of redemption ot land mortgaged by 
married woman, 571; conditional deed to secure unliquidated damages, 
not a mortgage, — but courts of equity may give relief from forfeiture, 
572; deed conditioned for support of person in old age not a mortgage, 
—interest of neither party assignable, — rights of assignee, 572; attach- 

ment of mortgaged real estate in New Hampshire, — demand of account 
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from mortgagee, — effect of non-delivery of account within specified 
time upon claim of creditor making the demand and upon subsequently 
attaching creditors, — difference between rea! and personal estate in this 
respect, in New Hampshire, — what constitutes a sufficient demand by 
attaching officer on mortgagee in New Hampshire, 605; waiver of 
rights under, declarations as showing, of personal property suffered to 
remain in hands of mortgagor subsequent to attachment, mortgagee’s 
knowledge of attachment, damages in trespass by assignee of mortgage 
against officer, 607; fixtures, as between mortgagor and mortgagee, 630; 
mortgagee of estate by courtesy having commenced writ of entry to 
foreclose cannot recover costs where action fails by death of tenant by 
courtesy, 665; trover against mortgagee, 665 ; restriction upon redemp- 
tion for twenty years, 692. 

Moulion, Joseph W., analysis of American Law, 743. 

Murder, late trial for, in Germany, 459; presumption of malice from use 
of deadly weapon upon vital part, proof that knife drawn after affray 
commenced, manslaughter, reasonable doubt, what constitutes murder, 
mere words never sufficient excuse for heat of blood, 544. 


N. 


Necessaries. (See PARENT AND CHILD.) 

Negligence, both of plaintiff and defendant, 163; of attorney, 363. 
Negroes, enrolment of, in the militia, 477. 

New England Protective Unions. (See PARTNERSHIP.) 
Newspaper, right to title of, 428. 

New trial. (See Practice.) 

Nonjoinder. (See PRactice.) 


Notice, to creditor of existence of lien, as dispensing with necessity of re- 
cording, 104; want of to landholder in laying out highway, 291. 

Nudum pactum, becomes binding when so long acquiesced in that the par- 
ties cannot be placed in statu quo, 542. 

Nuisance, (see COMMON NUISANCE,) 493, 551. 

Nuisance, torteiture of tenancy by sub-lessee, 659. 


O. 

Office, sale of, 621. 

Officer, indictment for resisting, 34 ; false return of, 58 ; procuring attach- 
ment on writ in his own favor, instead of attaching on writ put into his 
hands in favor of another party, 540; what return of, as to levy on real 
estate must state, amendment of return, amendment of return after re- 
‘turn day, and after officer’s term of office has expired, amendment by 
sheriff of return of deceased deputy after expiration of his own term of 
office, 561; when justified in seizing goods of third party intermingled 
with those of defendant, 567; return of, officer cannot contradict by 
testimony, 608; amendment of return, 608 ; justification in taking prop- 
erty of third person as assistant to sheriff, 608 ; sheriff's sale on execu- 
tion, sale of other articles not belonging to debtor at same time, condi- 
tion precedent to sale, 620. 


P. 


Parent and child, necessaries, 27; son born of Scotch parents before their 
intermarriage, — inheritance by father to illegitimate son under 3 and 4 
William, 4, c. 106, 115; contract for services, quantum meruit, 545 ; cus- 
tody of child in case of divorce, 552; authority of child to lend father’s 
property, 608 ; father how long bound to support child, 665. 

Parsons, Theophilus, memoir of, 322; on maritime law, 632. 
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Partition, 42. 

Partnership, contract to furnish and manufacture timber, 29 ; no good will 
of partnership between solicitors, 117; good will includes the firm name, 
172; individual and partnership debts, partners owning separate por- 
tions of stock, dormant partner, 297 ; rights and liabilites of third par- 
ties as to, dormant partner, 299; assumpsit by administrator of deceased 
partner against other partners, 348 ; authority of partner to make nego- 
tiable promissory note, mercantile and trading partnerships, authority 
from course of business, 491; principal and agent, whether copartners, 
492; the unsettled dealings of one partner with his firm cannot be set 
off in an action at law by another partner against him, 566; preference 
of the separate creditors of an individual partner over his separate es- 
tate, 574; action brought against two of three members of a firm, rep- 
resentations of one partner that the two sued constituted the firm, non- 
joinder, estoppel, 609; New England protective unions are partner- 
ships, construction of provisions of their constitutions, 617. 

Pauper, implied contract by town to support, 307; distinction between 
resident and sojourner for years, order of removal, 493; settlement of, 
emancipation of minor, 625; liability of town for support of minor 
child, settlement of father, liability of father to support minor child, 
665 ; liability of town for support of pauper in insane asylum, notice 
to town, discharge from asylum, 667. 

Pawnbroker. (See PLEDG E.) 

Pawnbroker’s ticket, 360. 

Payment, presumption of, from lapse of time, 293 ; money sent by mail, 
presumption of payment, 316; under protest, to obtain possession o 
goods, voluntary payment, 541; by promissory note, lex loci contractus, 
619. 

Pension, vested right to, 53; of “officers continuing in service to the end 
of the war,” under act of 1780, whether surgeons included, claim of 
representatives of party entitled to pension, who only become pension- 
ers, so as to leave “arrears of pension,” 82. 

Perjury, indictment held bad because of no averment that testimony was 
material, 484 ; what evidence immaterial, and insufficient to sustain in- 
dictment for, 610. 

Personal property, what the term includes under New Hampshire statute. 

Phillips, Charles, obituary notice of, 121. 

“ Place,” construction of the word in a statute, 359. 

Pleading,— a verdict which finds facts not put in issue by the pleadings is so 
far nugatory ; upon an information filed against a case of slides, alleg- 
ing them to be indecent, &c., the jury feund part of them indecent only ; 
held, only part were forfeited under the pleadings, 79; misjoinder by 
bringing action for injury to personal property in name of husband and 
wife, 213; joinder of a count over which the court has not jurisdiction 
with others over which it has, on complaint for violating the liquor law, 
no reason for quashing, 217; joinder of counts in trespass and case, 219 ; 
action on assigned-policy in whose name to be brought, 292 ; assumpsit, 
294; in ejectment, 306; suit on deposit note given to insurance com- 
pany, declaration, 343 ; surplusage, 350; frivolous plea, 363; in slan- 
der, justification, if defendant wishes to put in issue the truth of the 
colloquium and innuendoes, must plead general issue, 543; in case 
against a town for injuries by defect in highway, defendant, under gen- 
eral issue, can object to legality of laying out highway, 555; the gen- 
eral issue in slander, evidence under, 569; lease, with reservation of 
crops,—action for injury to crops in whose name to be brought, 575 ; in 
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writ of entry, plea of nul disseisin and of non tenure special, 606 ; no- 
tice of injury trom highway to be given within thirty days in Vermont, 
notice need not be set forth in declaration, 610; variance between 
pleadings and proof, when courts of error will regard, 614 ; allegation 
of special damage, 618 ; pleadings and proof in slander, 619 ; non-join- 
der (see PRACTICE) ; in trespass quare clausum, pleadings in, 664; 
declaration on promise to pay the debt of another, 666 ; dec laration 
against town for injury occasioned by defect in highway, 666 ; demurrer 
to bill in equity for want of equity and want of jurisdiction, demurrer 
founded on the omission of certain facts from bill, bad, 693. 

Pledge, 33 ; trespass by pledgor against third party taking the property, 
616 ; pawnbroker, loss of pledge by neglect, 624. 

Poor debtor, refusal of oath, absence of oflicer, 46 ; recognizance of, void 
for not stating the amount, 210; discharge of debtor from prison by cred- 
itor, not a dise harge of the de bt i in New Hampshire, 292; evidence of 
administration of oath, magistrate’s certificate, 294; Sergeant Storks 
upon imprisonment for debt, 432; arrest of, magistrate’s certificate, 
Mass. sts. of 1855, c. 114 and of 1857, c. 141, “reason to believe” that 
defendant has property, &c., intention to apply property to payment of 
plaintiff's claim, arrest after sunset, case of H. D. Stone, 599. 

Post-office regulation, 174. 

Pound keeper, when estimate of damages must be left with, 664. 

Practice, (see Or ricer, Costs.) default by negligence of agent, 22; acci- 
dent or mistake, party misled by judge, 23; open and close, 30; in 
trustee suits, 36 ; costs on motions, 41 ; review in New Hampshire, 41 ; 
in proceedings for contempt, 42; amendment on terms, double term fee, 
44; against several parties, under Massachusetts st. of 1852, c. 312, 
§ 3,45 ; amendment changing action at law into petition to enforce lien, 
104; rights in court of creditors claiming liens, who are admitted as 
parties upon notice, 104; petition for damages for laying out a highway 
may, after verdict, be brought forward to ‘hear motion to set verdict 
aside on the ground of mistake, 213; amendment of ad damnum, 215; 
defective service, plea in abatement, enrolment of writ, 291; amend- 
ments in criminal informations, proceedings for laying out highways, 
298 ; agreed facts, instructions to jury, 300; new trial, from mistake or 
misapprehension, 302; in trustee suits, 8342; mode of examining wit- 
nesses, 347; abatement, suits in different States for the same cause, 
493; in banco, interruptions from the bench, 508; question of law raised 
a second time, after its decision in the same case, 539; motion to set aside 
‘verdict and new trial in New Hampshire, in trustee suits in New Hamp- 
shire, 559 ; bringing cause forward on the docket, exception to judge’s 
ruling upon motion to amend, distinction between the amendment which 
is sought relating to proc eedings i in a pending cause, and motion in the 
nature of a suit to obtain the amendment of a record affecting title, ex- 
ceptions of right, amendment of a levy—motion at subsequent term to 
rescind amendment—new trial, 566 : authority and practice of probate 
courts, 568; court may instruct jury against objection of either or both 
parties to return answers to specific question, 570; submission to arbi- 
tration, revocation by parties, rescission by court, 575 ; non-joinder pleaded 
in abatement, right to open and close, 609; jury finding for plaintiff on 
plea in abatement must assess damages, 610: action brought against 
two of three members of a firm, representations of one partner | that the 
two sued constituted the firm, non-joinder, estoppel, 609; continuance, 
affirmance of judgment as of former term, 615; new trial, newly-dis- 
covered evidence, 615; admission of irrelevant evidence not calculated 
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to mislead the jury,—specification of claim before trial in Vermont, 
amendment of specification, error, 616; appeal from justice, continu- 
ance, 620; filing exceptions, in Vermont, 620; appeal from commis- 
sioners on insolvent estates in Vermont, 621; non-joinder of parties in 
slander, 628 ; amendment after verdict, 657 ; costs on failure of demand- 
ant’s title, 665. 

Prescription, 350, 554 ; use of way commencing as a trespass, 210. 

Presumption, 33 ; of payment from lapse of time, 293. 

Principal and surety, (see Promissory Nore,) bond of indemnity, 
220 ; surety discharged by delay, 300 ; collateral security held by surety, 
general indebtedness of principal to surety, 307; surety’s agreement to 
look to one of two principals only, for indemnity, 542; measure of dam- 
ages in suit by surety on note given him by principal as indemnity, 
559. 

Prize. (See SHIPPING.) 

Probate, and insolvency, Massachusetts act of 1858 transferring jurisdiction 
in, constitutional, 215; power of probate court, in Vermont, to commit 
for contempt, 489 ; authority and practice of probate courts, 568 ; de- 
cision of judge of probate when final, property not inventoried, 575. 

Promissory note, (see PRINCIPAL AND SureEty,) of feme covert, 22; dis- 
counted by third persons, 32; given in another State for preéxisting 
debt, 32; payable on demand,—promise by indorser after sixty days in 
ignorance of the law of Massachusetts,——waiver of demand and notice, 
108; joint and severa!,—subsequent additions to, 116; payment of 
money on, as interest, prima facie evidence of contract to delay, surety 
discharged by delay, 300; made in Vermont payable “ at bank in Bos- 
ton,” sufficient presentment, 313 ; deposit note given to insurance com- 

any, suit on, 343; secured by mortgage, right of action on, 352, 353 ; 
indorser, surety, 353; authority of partner to make in name of firm, if 
holder took under circumstances calculated to excite reasonable appre- 
hension, if in bad faith, 491 ; days of grace, lex loci contractus, place of 
payment, 498 ; set-off, in action brought by indorsee against maker, 566 ; 
fiability of accommodation, indorser not affected by transfer of note di- 
rectly to creditor in payment, instead of obtaining money to be used in 
business by discount as was original intention, 569; extension of time 
by composition deed, 569; note itself competent evidence to show par- 
ties by whom made, and if made by firm, the existence of firm, 570; 
fictitious payee, holder may assume name of fictitious firm to whom note 
is payable and indorse in such name, 571; defence to, 610; as pay- 
ment, lex loci contractus, 619 ; principal and surety, giving time to prin- 
cipal, equitable defence, 688. 

Protective unions. (See PARTNERSHIP.) 

Public improvement, damage to individual, 427. 

Public policy, contracts against, 39 ; undue preferences by railroad company 


Quantum meruit, 314; 545. 
Quo warranto, against village for fraudulent organization under act of in- 


R. 
Railroad Company. (See CoRPORATION.) 
Rape. (See INDICTMENT.) 

Receipt, parol agreement in addition may be shown, 311, 
Recewing stolen goods, 360. 

Recognizance. (See Poor DEBTOR. 

Recovery, of money paid on an illegal demand, 13. 


in charge, 166. 


corporation, 31. 
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Reference. (See ARBITRATION AND AWARD.) 

Referee. (See ARBITRATION AND AWARD.) 

Religious society, bequest given for benefit of, construction, 344. 

Remainder. (See W111.) 

Replevin, for cattle impounded damage feasant, 22; by bailor of bailed 
property, from attaching officer, 313; of goods attached on debt of an- 
other, 622. 

Representation, by cestui que trust that trust property belongs to trustee, 
when binding upon cestui que trust in favor of trustee’s attaching creditor, 
219; false representations, the law of auctions, &c. 652. 

Reservation. (See Deep.) 

Restraint of trade. (See TRADE.) 

Review, 41, 45. 

Rhode Island controversy, 65. 

Rifle corps, and turnpike tolls, 695; oath of allegiance administered to, by 
the Lord Chancellor, 700. 

Riparian and littoral rights, 513. 

Rules, of the Supreme Judicial Court of Massachusetts, 188; of the Su- 
perior Court of Massachusetts, 192. 


S. ' 

Sale, of horse, warranty, soundness, 163; fraudulent, as against creditors, 
219; of lumber and logs, delivery, 304; on credit, failure to obtain 
note of third party for the price, aflirmance of sale by bringing action, 
306 ; contract for sale of crop thereafter to be raised, tender, damages, 
307; goods exceeding order, vendee’s right to reject the whole, 362 ; 
of a horse, warranty, concealment of defect, 496; of oats, to be deliv- 


ered at various times during the season, rise of price, measure of dam- 
ages for non-delivery, 496; of shares, blank transfers, 551; deceit in, 
action of case for, 573; contract of, with liberty to return, and no offer 
to return, 622; of horse, with warranty, tender back, and rescission of 
sale by vendee, waiverof tender by subsequent use of horse, value of 
horse at time of sale estimated from his subsequent condition, measure 
of damages, 660. 

Sales, Hilliard on, 745. 

Salvage. (See SHIPPING.) 

Sawyer, F. W., Hits and Hints, 744. 

Scire facias, against administrator, 301 ; to recover forfeiture on recogni- 
zance where to be brought, 350. . 

Sehools, public, in New Hampshire, board furnished teacher when a charge 
upon the school money, prudential committee, 41; school committee 
opening schoolhouse when inhabitants of district have voted to close, 
214; wages of school teacher, upon dissolution of school, 313. 

School committee, power of, in Massachusetts, 213; power of to exclude 
pupil from school for refusing to write English composition, 307. 

Sea shore, artificial accretions, act of ownership, 361; riparian and litto- 
ral rights, 513. 

Seal, the use of, 193; action on contract under, 294 ; action upon railway 
bond, presumption that it is under seal, 312. . 

Seamen. (See SHIPPING.) 

Seaworthiness. (See Surppina.) 

Security, compe sition deed, 170. 

Seduction, what sufficient service to support action for loss of service by, 
689. 

Sergeant-alt-Arms of Senate of United States, delegation of authority to 
arrest, 730. 
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Service, of process on witness in attendance on a court of Massachusetts, 
but resident in another State, 354. 

Set-off, to amount claimed under a mortgage, in entering conditional judg- 
ment, 214; of indorsed notes, of partnership claims, 566. 

Sheriff. (See OFFICER.) 

Shipping. (See ADMIRALTY.) 

IN GENERAL: jurisdiction of United States District Court, in favor 
of British subject against a British vessel, 150; Dixon on shipping, 
318; stevedore as agent of master, master’s liability for injury oc- 
casioned by act of stevedore, 428; French code de commerce, 725. 

Britt or LapIne: signing of after damage to cargo will not increase 
liability of carrier, 198 ; attempt by owner to set up bill of lading 
as merging a prior contract, after having repudiated it, 198; the 
bursting of a boiler not a peril of the sea or of navigation, 198. 

SEAMEN: renunciation of lien for wages at time of shipping, proof 
that agreement fully understood and adequate compensation made 
therefor, 473. 

SEAWORTHINESS, 198 ; of vessel performing salvage services, 277. 

SALVAGE, raising a sunken vessel, 205; apportionment of, upon ship, 
freight and cargo, maxim Sauve qui peut, what degree of diligence 
salvors are bound to exercise in keeping property, embezzlement 
or fraudulent concealment by salvors, forfeiture, slight negligence 
in care of property, gross negligence, plunderage by others, com- 
pensation of innocent owner of a salvor ship, notwithstanding neg- 
ligence or misconduct of crew, liability of owner for acts of master 
and crew attempting to render salvage services, salvage for saving 
life, if one set of salvors saves life and another set saves property, 
seaworthiness of salvor vessel, implied obligation performed by the 
officers and crews of public vessels, rates of salvage, 276; salvage 
services rendered by pilot, compensation, signal for assistance, sig- 
nal for a pilot, salvors cannot force themselves on board vessel, but 
at master’s option to accept their serviceg, right to compensation 
if after signal of distress they have incurred danger and their aid has 
then been refused, what constitutes a salvage service, compensation 
absolute by the terms of the contract and not contingent upon suc- 
cess, what to be considered in fixing amount of salvage compensa- 
tion, 532. 

Lien, on ship under Massachusetts statute of 1855, notice as dis- 
pensing with necessity of registration, attachment of vessel by 
party claiming the lien not notice, amendment of pleadings by 
changing action of contract to petition to enforce lien, 104; of 
master on ship for wages, 150; given by English statute may be 
enforced in the United States admiralty courts, 150; of ship- 
wrights, 163; on goods by master for freight, 170; of owner of 
cargo on ship for damage to goods when alongside, by bursting of 
boiler, 198; seaman’s lien for wages not defeated by previous at- 
tachment of the vessel at common law in State court in suit aban- 
doned before filing of libel, 473; on vessel for damage to cargo 
under French code, 725 ; renunciation of, by seamen. (See, under 
the head of Shipping, SEAMEN.) 

FREIGHT, (see CHARTER PARTY,) what constitutes, so as to give 
lien on goods, 170. 

CoLLisioON, merchant shipping act, application to foreign ships, 168 ; 
non-compliance by a vessel with the Trinity House regulations, as 
to the exhibition of lights, will not prevent her owners from recov- 
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ering damages for injuries received from another vessel by collision, 
if the officers of the latter vessel saw the former and knew her po- 
sition, 668. 

CoarTter Parry, construction of, demise, freight, how far due, divi- 
sible voyage, 152; reasonable speed, 161; time to load, 166; when 
voyage began, under certain provisions in, 167. 

Prize, share of captors, relative force of vessel, 55. 

Slander, words imputing want of chastity, special damage, 28; words not 
alleged to have been spoken of the plaintiff, 309 ; justification, pleading, 
if defendant wishes to put in issue the truth of the colloquium and innuen- 
does, 543; proof that words spoken were common reports, or truth of 
words spoken, under general issue, malice, exemplary damages, 569 ; 
pleadings, proof, 619 ; actionable words, non-joinder of parties, 627. 

Solicitor. See (ATTORNEY.) 

Solicitor and client, mortgage, restriction of redemption for 20 years, 692. 

Statule, construction of, 41; the word “ place,” 359; “ may” construed as 
“must ” or “ shall,” 563; construction of the statute in New Hampshire, 
as to notice of sale on execution — the words “ public place,” 607 ; con- 
stitutionality of, of New Hampshire making parties to pending suits 
witnesses, 663. 

Steward, bill for account, 171. 

Stockholders. (See CORPORATIONS.) 

Storks, Sergeant, on the liberty of the subject, 432. 

Story, on promissory notes, 61; on partnership, 61; on bills of exchange, 
745. 

Sunday, when counted in reckoning the time prescribed by statute for 
doing a particular thing, 626; when in reckoning time prescribed in 
cases of procedure, by order of court, 627. 

Support, from adjoining house claim for, 360. 

Supreme J adicial Court of Massachusetts for the Commonwealth, opening 
of, 186; circular addressed to clerks of, 188. 

Surety. (See Prixcipar and Surety.) 

Survivorship, of action for injury resulting in death, 424. 

Swinfen v. Lord Chelmsford, 409. 


T. 


Tazation, of stock of a railroad situated in another State, 35 ; list of taxes, 
collector,—trespass, 35 ; bill to redeem from tax sale, 211; abatement of 

. taxes, 352; income-tax in England, liability of firm of seven partners, 
six of whom resided in America, to pay, 425 ; tax lists not signed, certi- 
fied or sworn to, 493; as evidence to show ownership, 553; how 
proved, 553; abatement of non-resident tax-payers, 608. 

Taylor, Alfred Swayne, on poisons, 61, 229. 

Taylor, J. N., American law of landlord and tenant, 745. 

Teachers’ institutes in New Hampshire, appropriation by towns for the 
maintenance of, 565. 

Tenants in common, occupation by one, infancy of the other, entry, 694. 

Tender, 33, 307; of crop raised after contract of sale, property does not 
pass, 307. 

T on of court, if changed by statute, writs previously issued, when re- 
turnable, 667. 

Theft, 290. 

Torts, Hilliard on, 446 ; suit against infant to recover money tortiously 
taken, 491. 
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Town. (See Highway.) Implied contract for support of pauper, 307; 
sale of office of collector by, authority of moderator to bind town, 311 ; 
power of authorities of to erect water cisterns, 497 ; division of, holding 
over of old officers until new ones elected, 561; unincorporated place 
when a town, 607; what constitutes a “ public place” in a town, — no 
valid levy can be made in New Hampshire in town having but one 
public place, 607; liability of, for support of pauper, (see PAUPER.) 

Trade, restraint of, 631. 

Trade mark, infringement, “ Cocoaine,” “ Cocoine,” 220; infringement, 
“ Bell’s Life in London,” “The Penny Bell’s Life, and Sporting 
News,” 428. 

Treaty, with Mexico, ratification of, 226. 

Trespass quare clausum, (see Forciste Entry,) 34, 217, 557; by 
railroad company against owners of the fee, 28; damages, costs in 
New Hampshire, 295; by creditor remaining in possession of land set 
off to him under levy, after payment of debt, and removing hay cut 
previous to payment, 565; possession alone when sufficient to enable 
party to maintain, 570; pleadings in, close how to be described, 664. 

Trespass, 348; by pledgor, 33; by tax collector, 35; in taking down di- 
vision fence whereby horse is lost, 563; to personal property, 616. 

Trespass on the case, gist of, possession, 574. 

Trover, title to bark cut under contract of sale, 30; for articles peddled 
out by third party, 306; for railway bonds, 619; special damages in, 
618; against a mortgagee, 665. 

Trust made by husband for benefit of wife, rights of husband’s creditors, 
when trustee can attack the validity of the deed under which he has 
gone into possession, 74; held by husband for wife, 171; levy of exe- 
cution on trust property for debt of trustee, deceptive representations of 
cestui que trust, 218; resulting trusts, 301; equity, contract of defea- 
sance, 316 ; power of wife to compel husband to apply, to her bene- 
fit, 424 ; husband trustee for wife, 499. 

Trustee process, disclosure by administrator,— practice, 36; assignment, 
appropriation of fund, fraud, 304; when plaintiff may take execution 
against one of several trustees, 310; answers of supposed trustee, after 
plaintiff has taken testimony upon points not stated nor denied in 
former answers of trustee, 315; practice, discharge of trustee by sub- 
sequent attachment, 343 ; rents, issues, and profits of wife’s land exempt 
from, on claim against husband in Vermont, 494; upright saw, circular 
saw, press drill, &c. carried by water power, in use in shop under lease 
to trustee, subject to the trustee process and trustee bound to deliver 
them to plaintiff at expiration of term, 495; practice in, in New Hamp- 
shire, 559; maker of note payable in another State may be charged 
generally as trustee of payee, 564; promissory note given by de- 
fendant to trustee for larger amount than debt due from defendant to 
trustee, —sale of note by trustee for amount of debt,—good faith,—highest 
price, — liability of trustee for difference between debt and amvunt of 
note, 564; what are unliquidated damages not subject to trustee process, 
374; continuing liability of principal defendant to trustee, 609; the 
words “ personal property” in the New Hampsbire statute respecting 
trustee process, 609; services of mayor of city, “labor performed” 
within meaning of Rev. St. of New Hampshire, c. 208, 666. 

Turnpike tolls and the Rifle corps, 695. 


U. 


University of Michigan, law school of, 653. 
Usage. (See Custom.) 
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Use and occupation, action for, against railroad company for partial loca- 
tion of road subsequently abandoned, 539. 
Usury, sale of note by indorser, 109. 


V. 

Verdict. (See Jury.) 

Vested right, to pension, 53. 

Vote, right te, 352. 

W. 

Wages. (See ADMIRALTY.) 

Wawer, of claim of fraud by bringing action, 306 ; of objection to juror, 
561; admissions when not admissible to show, 606. 

Warranty, (see INnsURANCE,) of goods by agent, usage to warrant, author- 
ity, damages sustained by vendee in selling with a warranty goods sold 
to him with warranty, 630. 

Warranty, (see SALE.) 

Waste, by tenant, in dower, 209. 

Water, percolating under ground, right to, 549. 

Water-power, injunction, 494; probate, presumption of sanity, 557; 
grant of, construction, 609; construction of contract as to right to use 
of mill-pond, 617; devise, remainder, 626. 

Way, adverse possession, right by prescription, 210; town way, damages, 
evidence before sheriff's jury, 212; private, right to soil, presumption, 
359; by dedication, 611; mere use of land without objection from 
owner, — lapse of 15 years in Vermont,— use when presumed to be 
adverse, 612. 

Widow, rights of, 42; waste by, 209. 

Will, attestation, revocation, fraud, 30; evidence to aid in the construc- 
tion of doubtful, executor’s bill, 40; nuncupative will, — attesting wit- 
ness, 110; bequest of personalty to “next heir at law,” 115; legacy, 
construction, 160; parol evidence to incorporate unattested documents, 
161; devise, revocation, and substitution, 161; construction of words 

children” and “ issue,” 169 ; devise divested by death of devisee and 
(devise over being void) thus left undisposed of by will, 170; legacy 
by husband to wife, whether in satisfaction of trust held by him, for 
her, 171; legacy upon marriage with consent of executors, — consent 
of acting executor, 171; construction, what is “ready money,” 172 ; 
joint will, 173; will under a power, reservation, 173; devise, lapsed 
legacy, 314; words to create a fee, 317; construction of bequest to re- 
ligious society, 344; right of preémption of land, money substituted 
for land, 423 ; “ legal personal representatives,” meaning, 423 ; proof in 
probate court, effect of proof in common law court, 499; devise, con- 
tingent remainder, executory devise, 550; proof of foreign will in New 
Hampshire, — what sufficient to pass title to property, 570; attesting 
witness, competency, person under fourteen years of age, 571. 

Witnesses. (See EVIDENCE.) 

Writ, indorser of, 303; provision of New Hampshire statute as to liability 
of indorser of, 667; where statute changes return day, writs, &c. is- 
sued before its passage are returnable at new term, 667. 

Writ of error, 305. 

Writ of entry, defence to, 32; to foreclosure a mortgage, who cannot 
bring, 214; brought by one joint tenant who afterwards procures his 
share to be set off to him in severalty, 296 ; one who enters under a 
deed of warranty is presumed to enter according to his title, and to claim 
a fee in land, 606 ; proof under nw disseisin, plea of non-tenure special, 
606. 








